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) TAE FUTUXRE OF NATURAL 1AW o e

On the train the other day I ran into a

ifriend, a lawyer from V;rmont, whose grandfaiher had
been chief %Fstice of the Supreme Court of the Unlited _
Staetes meny decades ago. He had come from New York,
and he looked sad and pale, "Well," asked I, "what is
going on?" He sighed, "I simoly don't know if they will
allow us to live 2ny longer in this country." This melancholy was
due to his Republicanism. Then we tslked about the bar,-and
he sald, "Of course, the bar is on the defence. Everbody
wants tc earn a million dollars; that simply goes ageinst
nature, But lawyers don't deal with things as the neovle
understand them. The language of the law sounds like the
‘'terrible story's 'I am telling a2 terrible story/ but it
does not diminish my zlory: thet I had in elegent diction/
in dulged in an innocent fiction/ which is not in the sane
category/ as a reguiar“terrible s:ory.f"

These remerks induced me to formulate the cuestion
before us tonight: how far are the existing 1ezal fictlons
souvnd éggfémanship, how far are taey tie rsgular territle
story of any law at any time--the attempt to violate the

laws of nature. And on the lews of nature, I fe=1 frze to

i speak, though coming from a2 diffzrent land and & 3iff=rznt
% school of training, Natural Law's first advsniage 1s thst
it 1s the law of all men,

Thougn being on a ground common.for all, I first,
however, must say a few vords about mny method as compared to

the case methaod. I hope to make clear from thne beginning
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why this method seems to me the easiest way of relsing
the Ziscussion to a sclentific level, ,This vepEr, thereforé,
will try to meke three polnts: 1) about my procedure of
research as compared to the case method of which we would
availl ouraelves if we had to decide a cese tonight; 2)
about Natural Laﬁ as eternal and by no mezns identlcal with
18th cantury naﬁural law; 3) our concept of nature as
brought up to date by bssing it on our present-day
faith in nature.{-My method of research,athe etzrnasl
. -authority of Natural Law::23; present;day concept of

nature are the three items that must be statzd cleerly
at tae outset. T hen labor's claims will have to pass
the tzst as the cruclal phenomenOn of our times.

My first guestion on method may seem startling
enouga, kany lawyers and even more laymen thinkK that
there 1s no zenulne rssearcn in the law--that the law 13
no science in any reazsonable sense. All that I can say in
so short & time 18 that the role of the German 13w schools
always was to prepare legislation. Th?racted in this role
for centurles and they held the plsce of amicl curiae,
friends of the court, under tae orivilege that an opinicn
sent in fron a University Law Faculty was binding as tc
the lezel princivles. When, at the end of the 18th century,
Metural Law emancipated 1ts=1lf from common law all through
the ﬁestern world, thls feith, througn tae Geruwan Universitles,
was lintroduced in Pressia, Austria, bBaveria, and &ll the
other territorie® in the form of great codificetirns.

The syster. of these codes follows in its arcaltecturs,

tae Table of Contents developed by the academic Jjuriats in
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the reasoning process on KNatural Llaw.

No wonder, then, that Natural Law 1s trected as
a philosopay that deserves systematic trzatment in all the
regions of the continent of Europe where 1t 1s revived
today. As a system, it 1s discussed 1n law scho2ls and
theoretical books. These systemstlc books don't decide
csses? they are provhetic, Thelr Joctrines always, throuvga
the centurlies, becegme the law after twenty or thirty years,
that 1s, 2s soon 23 the stuients of these men Lescazme Judges

or lezislators in turn. BNr, Haines , in his R eviva]l of

Natural Law Concepts, does not quote the samwe sourégs in
American and in Europe. In Europe, his citations are
from monographs of public teachers of law, In Americe it
1s the cese in court thet comegs under his consideration,
I den't think that it is an exeggeration to say that the
cese method 1s influential in every way of American
science, Economics, soclology, psychology especlally,
logig, all, it seems to me, are operating bv metaods
derived from the peculiar legal thiunking in this ccuntry.
The book by Commons on Canitallism is an examnle in ooint.
The Americen lawyer sees tae one case before him,
even when ne 1s not a Jjudge. Thils ca3iz snall ve declded.
The continental lawyers are llke bactzriologists, like
Pasteur or Koch., W%Wita a sort of cruelty, taey let the
people dle. They themselves turn aslde to work out a

method that some yesrs from now will prevent people from

catchling the diseasse. Please, then, be indulgent with

my method which)as all methods should not be looked upon

‘) mﬁ%mw\.wﬂb’? QuJ.{o?Wusc@rwg/ f/?5.3
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as exclusive in 1tseif'or to be excluded. Many roads zay lzad
to Rome,

It follows that you may not expect so-called practicsl
results tonight. I am not deciding the case of ¥r, Lewis or
Fpr. Fartin agalinst Xr., Sloam, or or lr. Morehezd azainst the
Peo%lé of New York Stete. I wish to indicate a method and
a means by which I think the new disease of labor problems will
have to :te discussed between lawyers, sclentists and states if
peonle sincerely :igh to get under the surface--a sincertfy which
sometimes 1s, of course, doubtfgl per 3e,

Tonight I am bringing together good o0ld Natural Law with
the cléims of Labor becauszse Nstural Law is an ingredlent of every
1egal declsion we make., I have always bellieved this, even in
the da¥ aic of legal positivism, Our faith in gature helps us to
discover inJjustice. Natural Law is a negatlve, restricting
category of thocught, It shows what 18 impossible, what 1is unjust--
anything that 13 acainst man's nature. When I see tazt the students
here ars vorking a szven-day week, I remember the declslon of tae
New Inzland 3ynod in 1680 where the Saturday afternoon and Sunday
were saown to be holidays on the basis of hatural Law, Natural

; Law loses dlgnity when it is confined to it's worsaip in the

18%ta century. Mlr. Heines in his excellent R _evival of Natural

Law Concents or the uJ"rew\e Low‘{'L occaslonel& rely?ﬂ?;

on thpm both obviously 1imit themselves to a very narrow and

&

restricted area of meaning within the great realm of Natural

"law, T o them the safety of 1ife, liberty of contract, 1nviolabiliﬁy
. - d

of private’property'&aethe essence of Natural Lew,
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hongrer, -
Natural Law 13, n eternal category of soclal Justice.
It 1s three thousand ysars old. It 1s an elewent of 1lzw 1in

-every age. T he speclal contribution of the American Revolution

superlor to all other elements in the creation of laws., America
isolated Natural Law and made 1t into & rock. Americzsn 4id not
crzate, and of course never intended to crzate, Natural Law, )
But in her vast new continent, the imnression of i1ts imvortance
wes all imposing, Thelmmigrants from Europe brought over their
. Noly+€ Gar
lives, and Gffered them a(cnance in America. One did not become
an American by landling physically on these shores. One beceme
an Amperican by taking ~ne's chances in land or trade, And the
law had to look out that one should get his chances in land
or trade which would make the newcomer a citizen., Life plus magffuﬁﬁﬁ%
] property was thepatural right of an imanigrant. All further |
contracts were soclal processes between citizens. They came
A

later.(fz}e plus proverty both produced the complete citizen
of the New World., No contract, then, was legal which took
away the chance to acquire your share in the exploitinz of
America,

% The constitutional sanctions around the natural rights
of man m2de the clear distinction between the fundamentel chance
and all legislations by statu?%, or tranaformations by contract

that should te built uvon this common situvation for all, Come

&

. [+ 798 X
here and get your share! On the basis of so‘complete/équality
of chances, all inequality creeping 19/62; be easily forborn, .

Though in a new continent tals principle had particularly
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grzat econ-uic scope, 1t was the 1ldea behind the conceot of

Natural Law at all times. In 1150 the autaority of nature was
looked at by writers on Natural Law in notsc ?ery different terus,
as I hope to show in a comparative atudy on SckuLﬁ§Lk and
Auerican Naturzl Lew, Only they derived from this authcrity
qf nature different consequences.

If this 1s true, the concept of Natural Law may héve
exhausted its speclial American usefulness in securing land and
a first chance of holding prooerty and investing canital, but
it will be a necessary element of our futureg politics Just
the same, With the Americen frontler disapvesring, one most
emmhatlic argument in favor of Natural Law..in:Americex 1s
exploded. This does not mean thai the use of Natural Law in

h

the world, in inddstrial soclety in gensral, is refu éd. Only,
0
the future revival of Natural Law in America wlll (take up primarily

the questions of the American frontier with its ideels of

grents of land and privXate property in forests and mines. This,

¢ then, 1s my reason for calling the attempts of the courts or

of Haines rather narrow aspects of a revival of Natural Law,
They think of a return to the 18th centvry forrula. Let me
repeat, then, that Natural Law concepts of 1776 was one among
a léng serles of interpretations, all believin’ passlonately
in the authority of Natural Law, yet all advancing different
clalms upon tnls authority., Thelr success depended on the
sincerity' and faith which went into their concept of nature,
¥en cannot heln trying to-be faithful to his nature. Kven 0ld
Polonius knew that when he spoke to Laertes,

Here, then, is the cornerstone for our rebuilding of
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of Natural Lew in an industriel soclety todays What is our
conceot of nature? If we have such a concedt & a burning
conviction, it wlll overcome all obstacles of preéedent ani
statufs law and the resistance of all the orthodox fundamentalists
’ Suwgly @9
of the common law, as jevolutlion is going to conquer Tennessee.
On the other hand, if human nature 1s actually believed to be
what 1t looked 1ike in 1800 -and if we have only Communistic.
or pink wishful thinking, upopian desires, without a gloving
faith in man's nature, labor's ciaims willl only produce nsw
tyrannles worse than any existing before.
Now, I sincerely believe that our ccncept of nature
has changed completely even 1in the mind of lawyers and laymen,
Labof's claims és to collective bargaining, as to child labor,
as to the rizht to work, the CCC, relief, are nct de-.: . “:-
vendent on lMarxian or Fasclst lust for power, They may be
1llustrated and they may defined in terms derived from our
new concept of nature, Let us try this, then.
Nature, to Qs, is hot a mechanical system of independent
atoms or of mutually impenetrable entities as it was to the
men%%he Enlightenment.. It is a 1living universe, exploding,
changing, trawnaforning., Radloactivity shows tnat the very
elements of nature decay in ary second. Every aninal 1s
a biological form that runs 1ts course in an avtccatalytic
Aprocess to its predestined end. Last but not least, 1life 1is

no longer one; each padtial phase of human 1life, each hour,

so to speak, cop*ezins the whole sescret of 1ife,its ups znd dbwns.
In 1750 divorce was unheard of, In 1937 you may marry upwafd
“eil you try a king. Each of these marriage%ls trzated as a

complete married 1ife though it only lasts a few yzars and 1is
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endéd by a divorce. Now this, though it 1s accented by the
bar, 1s not natural even today. It 1s the fasult of labors
new industriel situation. The root of our divorce lews is labor.
A man has not one profession today, 2s he had, by the nature
ng mén, in most cases in 1750. He goes ihrough an unlimited
number of jobs., What does this mean?_ The nature of man to us
contains many lives, each of them incessantly eilther rising or

decaying. We dle nany natural deaths vefore we dle., No stability

W ]
1s possitle except througn verpetual change,. Man 1s ’76N7: he

§ .
flows. His nature, as the slogan has it, is dymgfilc, not static.

Take the sabbatical year of a professor. It 1s'something
that woudd have sounded ridiculous ia 1700 that any man in a
professicn should take a year off for pillgrimage to the Holy
Grail. A man was a doctor for fifty or slxty years. Today
1ife 1s recognlzed 23 moving by phases, as being like the
week, a rhythmical unit of tension and détéyte. It cannot
be stored up and stored away like pYopoerty in a virgin forest
the grant of Which(’ﬁ‘e‘%ated &e—8Spgmed. in 1937 as in 1637‘ by T
the law., Nature is passing rapidly fromi%ééregate status into
another. And this 1s by no means incidental. To be a transient
being 1s tne fundenental nature of uman,

of course, this is a very 1nadequaté sketcin of our new
concept of natﬁre. It omitsbthe great idea of functioning. In
1750, each particle in the universe seemed to be, to stay, to
remain Jjust the same, Today, we look at the individual as a
functioning part of one grzat interplay of forces., Even in
Hanover, we are not what we thought we vere yesterday. Ve

incessantly are made over by our environment, incessantly be-

siéged or impressed or pushed into the background or the foreground

Il
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' depsnd on other peonle's functloning that might be gulte un-

1dea. Chlef Justice Hughes revlied by spesking of the distinctive

-Q-

of the scene simply because owt own functiens, by tiis mzaning;

expected, Our nature 1s pressed in so marrow a space 2nd tirce,
as coxpared to 1750, that our functloning is no lonserA ur own
making. For example the eventual end of the Christian nissions

in Africa reacts sharply on thé cahurch sltuation 1n a New England

village, because ita@kmws this chﬁ?zﬁfizglocal finiteness;f%tloh«‘j%%ﬂ 7
Ll 17 o xfé zet our rishts and oblizatlons by the lew with

rzzard to our functioning in soclety. As long =s we thought

of each function in terms of unimperliled permanence, we were

granting giadly permarent rights., In a nature taat is a cor-

relative system of myriads of 1nterferences, nobody can claim

that his functioning will be required eternally in tne sauwe wey.

Hence his rights and duties are no longer defined in.terms

of property rigats. The change migat be 1llustrated by tae

langusze of two memters of the Supgreme Court in the iwerehead

Case. kr, Butler snoke of the contractual and civil relationships

of women: here we have the property and liberty of cottract

nature and fﬁnction of women to preserve the strenzta and vizor
of the race. (1936,629)

"Nature" and "function" %ﬁ% indeed the two grezt terns
that our modern concept of the universe reconciles, Our functloning
creates or changes our nature. This is true in tae physical and
in the social universe, for. ere 1s but cne world. The bodiily
processes anld the social processes are no longer different,
because the physical body, too, is recognizsd as a systzm of énergies
in process. It is a planetary system rotating at top speed.

Even th: cells of our skeletons aré in as vivid a motion as
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2 presidential convention, swinging, danclng, dying‘ahd rising
by the millions in every momzent. .

72& Nature of man, then 1s looked at)first as a rhytamical

process of guanta of energles, jogd~ spouting,jow 1ying low, end

secondly, since thae raythmi:zal process needs an axis esroypd vhich
to tubn, the difference betwe?n the physical and soclal processes
of human todiss iB in the fact that with his physical processes
we look for the axis inside the individual, the scclal process
has the axis outside the individual. The physical world means,
we fell dead toc the ground vaen we lean toe far out of tne window.
We must keep our center of gravity. As in any system of moving
bodies, the center of gravity 1s outside each siﬁple body. Ve,
in our one-slded idea of nature as a collection of things have
modelled our 1ns£1tutiqns often to this one sided idea., The
easy casirs in an Aﬂ2jb'gah““ Club are the perfect expression

of a ecllection of bodles every one of which preserves its own

center of gravity. Hdowever this is not the rsal worli. Ian any

important social vprocess, a m=n can do no tean ¥ork vaen &an
outside axis i1s denied him, Belng a Jancer in a Scottish
Sword Dance--and people imitate resl 1life by dancing--a vworker
off the assemtly belﬁ, or a salesman touring New ianpsaire, means
beinz caugat in the raythm of a system. It is the naturs of coe—
operation that cries out for the recognltion of a group that hes
a center of gravity inside itself but outside any one member.

Now let we approach the special guestlon of labor onb
the basis of our present day concept of nature. Let us apply this

concent of nature to the worker, Let us do it quite unsentimentallr

. Natural Law is not soft to ths touch: it is getting at justice.
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%e may approach his natural ricghts in tw0 ways. Fi;§€} we may
stert with his property. aecond,we may desl with Bis 1ife, Dota
ways will contritute ccomething to the understending of the clzins
of labor in th;ﬁf;;ht of-nature.

A man sells, according to the natural law formule, his
labor across the counter--fifty cents an hour. If>this is true,
a man sells his time., And it 1s true, my time is m& greztest
proverty. -kKar's unmistakable fileld aﬁd realestate 1s nis time,

Some great poems@ere written about this fact and as all great

. poetry, they are telling the truth, A-man's timé'is his property.

And though 1t may be borrowed -°nd lived by others, 1t cannot be
confiscated without compensstion. As 2ong as we hired hands,
we were ssked by the common lew lewyer to trest tﬁe hand as a
comrodity like salt or suzar, Bafdw aad HE have change& eyes;
we know Héat we arelliving ensrgy like electricity. Ve are d@ﬂ+ﬁ¢r€
atle to buy s commoditﬁ%&xg afe tapping a current of energy for
a certain time., Thils current 1s snouting in rhytanicel intervals,
A child, 2 boy, 2 man, £ woman, an old man, all underly raytamical
curwyés in the rezulation of thelir enersy. |
Tapping energy for a time 13 not permissible waen it
destroys the energy, when it m¥uses or soils the source. During
work, tnen hygiene is requirsd. It 1is confiscaticn without
compenseticn when I hire a man's stream of energy and misuse his
health durinz that time. The rhythmlcal reproduction of enerzy
belngz ell-importaent, and nan's whole prooerty being notalng but

a process in time, & gold-mine of time,.the employer may not

dismantle the qadget by which the current is turned on azain and

azain This 1s done when an exployer 1s allowed to dismiss a man

after thirty -years of vork on short notice. In tellinz a man,
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efter thirty, yzars, on/3aturday that he need not come back on

londey, he confliscates his property without compensaticn.. For

he br:zaks the man's courage. He takes advéntagé of 2 surprise
roment, After thirty years, a man is lulled into feeling safe,

No statute law, no law of contract that declares the right of an
employer to dismiss a wage-earner by the hour, may alter the nature
of things, and the natural law‘fnat a wan by renting his labors

for thirty years, entrustg¢his courage for re-teginning to his
.employer, When I am working one week cnly, I shalllhave the

stamina of looking out for a new job over the weekend, When working
for 29 weeks, I may still remain on the alert watching for somethin%
To: havpen. But when a man hired my vork for thirty years, he

hired more than my working time, hégﬁ%%;d-my"being on the zlert",

ry contrivance for turning on my faucet of energy 8130.' And since
my time-proverty consists of these two tﬁings, energy 1tself and

its rhythricel revorodvction, the employer: Tbuys gomething for
notaing. Instesad of buying energy only, he alsoé?%gipied

the faucet for turning on the energy. I@ is a denend of natural

law that a man nay not te dismissed after thirty years cn two days

— T,

223&33;4 Time 1s a part of nature. Time—épans of different lenctns
creste different rights &nd obligations]; CCC, unemployed: his
oroperty must be left fit. Any rasberry fermer is proescted against
germs, and the unempldyed should not te protected eceinzt the 5ebms
ruining his best pronerty? ©Perhaps these only casual rermarks way
suifice to explain the trénd in nodern lesislation,

This 1s all said by classifying lebor as vropnerty, as the
proverty of man because i1t is a vortion of his 1life time, a part of
his stream of energy, and a man's time i1s his most §aluablé oronerty.

Now let us look at labdor from the viewpoint of 1life. Life, we said,’
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hss uecom° menj lives, 1lived in different environments, dancss
in the T1 éof soclety eaci: time around an axis outside himselfl,

AL modern vorker 1is definiteiy asked to live iy

Nowh:re 1s he asked to workcé/life-time as [ _ The secuence

of lives, of 1life-situstlions, of temporsl locs, 1s the very
nature of his 1ife, Industrial éociety is tased on this
adaptability. It exploits this side of human nature, tazt it 1is
erxinently canable of passsing through many steages, Industry is
unworkable except for this raw materisl of labor. And this
makes a worker into an atom of lebor., The Very term labor
is of recent origin. It is a new concept of man, It does not
extst as a keyword in the decisions of the courgs. Wworkers there
were at &ll times, Labor comes in with the industrial revolution.
A worker, a Jay-laborer, & hired hand--these are all indastrial
concepts which describe a man's tewvorary situation. With labor,
a new phase 13 rzached, because now the Industirial society is .
baszd on temporary work by establisament. The wcrker, the nired
nand, the day-latorer, were exceptions, freguent exceptions, y=t

- excentlons in the order of thinzs for which our laws vere freaxzd,
With labor 1t 1s different. It is the difference tetweer a river
or a brool on one 3ide, and the Tennessee Valley Projsct on the
other, The brook certainly gave watzr power to tae niller, but 1t
was a brook with trout in it, with many othar sides to it thst
nade 1t imnortent. In a power plant, the power resulting from
wvater demmed and piled up 1s 1soleted., The brooks and the rivers
feeding the reservoir,"are nersly water now, As labor, a men is
considered a unit . in a gencral rescrvolr of enerzy. He is un-
enployed not tecause he 1s lazy or a bad worker, but because the
reservolr of labor is kept closed. He 1s employed because the

faucet for the generalization.that is czlled 'labor' is turned on.
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The risk ol VLelng unemployed, then, i3 not a perécnal rish'anj
- longer, Ey e¢steclishment, Soclety puts people to wof} and outs
then off agaln. Industry would be unable to function without &
rsservolr of unemployed on vhica to draw.

Where have ve heard this before: They also serve that
only stznd and wait? This line, indeed, can hedp us on. The
unemployed are turnéd into a reserveir of power. The vpotentlality
of being unemrloyed and the actusllity of being employed are two
situations of the same incessant streem of human en:rgy, celled
labor. The cuestlon of employment and unewployument 1s one, There
is much talk today, in internatlonal relations atout the undivided
peace, Labor requires en undivided peace, too.

I am dropp"lng here the particular issue of unsuployment
and shall turn to .-collsctive bargdining. -In our present day natural
law, an employers union and an employees.union are the saue legal
thing;-an associatlion of free citizens for a comwon purpose thaf
exlsts beslde thelr particular interests, ZLverybody feels that
a unlon 1is dealing with the central particuler interzat of s
worke~, The union is not an association of nis naking. I% iz a
means of reachinz a worker in & dsnger-smot and in tines of
unr=st. A union 1s not labor's mouthpiece only, it 13 uwuch nore
its eyes 2nd 1ts ears and 1ts power of reasoning. It completes
labor's conaciousness, Jean urés .cAlled the union the worrer's
mother.

Now this sounds all like mere poetical metapnor and
how saall lsw ve bullt on metephor? We cannot. But a distinct

natural process is behind them. Well may I cuote Dr, Little. ts

ﬁis exclamation 1nduce6’from wartime experiences, the ideal &f an
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cless pledged' to service, Its mzmbership-included those wic ToIled
for the common &ood 1n a suprere: emergency: devoted women, 6ur
youth who on 1and and sea and in the zir dered the lmpossible and
achieved 1t. Shall we permlt this unity of purpose, this capscity
for coomnszrative effort tc become dissipated? (Arthur D, Little,

Handwritins on the Wall: g Chemists Interoretztion. Boston, 1928,

p. 251) Let us analyze the rules for a soldier in an army. He i3
concluding an 1ndividual contract waen he Joins the army. Yes,

but for wnat does he contract? fe 1s not fixing an individuel
contraect, with individual rulés set up between employer and
emnloyee a3 the fictlon 1s between partizs to a labor contrzct. In
the ermy, svsrybody thinks that the individual wlll stopns &t his
volunteering to Join the ermy under certgin generzal conditlons.
Volunteering and contracting 1s not the séme action of our will.
When I volunteer to do this or that, the scheme is set. Ly will
accents a2 stendardized frame, A soldler is not a contrecting
individual, he is a Joining volunteer. The conditions are framed
by xTcrtial lew., kModern buslness is in conguzst of markets, 1t 1is
campalgning with unforsseen success, it i1s takinz risks, and it
uses necessaﬁ@VSoldiers in its bettle of prosperity and devression.
ftxasks for volunteers. Labor, the storsi-up energy or & natlon,
may choose the batallion in which it scrve®, Chevrolet or Ford,
Wzatzrn of Seneral Electric.Hig%ﬁgggt rent itself, A worker is not
in a positlon not to work. Out socisty 1s bzséd cn the assumption
thatﬂ&ﬁ&%ﬂié@sof the »eople must volunteer for the congquest of
markets and in the army of labor. It allows us to volunt.eer as
to the particular contins&ntvwhich we think best to join, but
serve ve must. In 9,999 cases of ld,OOO the matter rests heres -

that a man must vblunteer, his energy must flow, ie cannot wait,
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And since hils g£mice 1srno£; ShélliI work or farﬁiztmt, Shell I
fent nyself te X or %to Y?‘hé is not a party to gkccntrect"ﬁstween
two, but a volunteer to conditions vaiid'fdfrgh,army or & regimégt;
A‘hundred years ago, flogging vas a part of the situastion before
the mest, When a (4 y man diseevex:=d this condition, flogging
washﬁhrown out from the labor ccnditions on a snip. Do you think
that the individual secaman could have traded aboﬁttfloggingi The
neture of a ship is Just that men emb;;;; Qithout a pers-nel will,
he Joins an organism %‘hat isﬂbésza mons}iEHZJfﬁyhinery of enzrzy.
All labor conditions are 11ke(fiogg ng. In swapplng horses or
trading in an old lModel-T, both parties are in & position to cheat.
A volunteer of labor wno jJoins a factory plant doss not mold the
conditions of his contrect. by meeting the will of his employer 'in
a real match, The check on the employer cannot come froﬂ the
millions of individuals who are comvelled to say "yes", who

flow, run, seek, roam, migrate, jJoin and leave industry. It must
come from the part of labor that is able to walt, to sit down, to
dwell, to argue and to say "no". Paying their men by the hour,
industry itself erected a symbélfto reuwind the workers hov short of
breath they wére. The symbol/means Jjust this: you cennct vait.

If this 1is s0, the man cennot say "yes" or "no". He accepts the
Job with the mentel reservetlon that he as a Jjoincr 1s nct resn»on-
sible for the conditlons. He never accepted ther when he entercd
the place. iHe zcceonted the nlace becausé there was work, not beczuse
'he aporoved of the cocnditions. 'And he accepted work becsuse his

energy 1s wasted when 1t does not function, Where my whole

capltal 1s my life-time, I waste not only that part of my capital

 during which I don't work. By not working, I may wuuﬂjaj{

my whole real state of future working time by becoming unfit,

by losing abllity. The union is not an association like a chamber’




~unable to do it. It will be easier to understand labor's claims

a moral telephone line to the ear of each striker, ZIZecavse tae

a novtaplece,

» ;
“function Chief Justice dughes puts it. The worker 1s as much a
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of commerce, .The union comnrletes labor so that it cen ssy "ne"

to certain conditions since e man who must zell his tize cernnot =~/ |

say "no" on his own benelf. And a man who must say "yes" 1s not

free, As Justice 3tone says, "There is grim irony inm speaking of =
the freedom of contract of those who because of their economié A
neceésity 5ive‘their service for less than 1s needful to keep
body and soul tcgether."

Of course theré is as in the case of flogging the same
objection to collective bargaining that it only deals with mininum
problems. Its "no" is always alming at erssing conditions that are

vnreasonable, This may not be very much, But scnecne must deal

with the unreascnable since we know already that the individual 1is

when ve understand that a unlon is as much a restriction on the
reasoning worker as i1t i1s his help. We reacn the reasocn of a worker
through the union. 1In thé union question, then, there 1s much

more lnvolved than to get at an overeaching employer, Governuwent
has to.reach the masses, A unlon 1s a godsend for any government

in trouble, to 1mpose on the reason of labor. One most%considers
the affair as a one-sided one., But 10,000 men on strike are an
ocean. VWhen on strike, you can't argue with then at all when there

18 nct built up before 1n tenaclous battle a confldence, a“ﬁb.:

union works as a recziver in cases where 1t is important to dis-
pense the well and deeply grounded suspicions of the masses, she

must have an opvortunity to practice in the other direction as

The function of.a union, then, not its rights, must be

considered. Rigﬁté and otligatlions are reflectlons on nature and
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citizen, a free man, a reasonable teingt as ¥€ are, 23 a soliier
or a sallor. 3But floggihg he cannot abolish, ~He 15 imnotent
in argument in factory, army, o ﬁ?épsaapé as an individval. The
men, therefore, were made normal by unions. Women are different.
It-is practically imvossible to organize women in unions. Since
a rezsoning organ for them muszt be found, the legislatur:cs of the
stztes stepved in and 31d for the weomen what the unlons do for
222.{DE?§ Wf2§§24i?Xiswere %ﬁ:sed, the chrts denled beth &ﬁd.thecwn%@‘
right of the 3tates to psss on minimum wages, T hey put rzascn
and freeom of will where it does nct sxist in labor provlems--
on the individual woman worker, Wwhat did they do? Chief Justice
Hughes, witn an audacity that I would not have, declared that taey
destroyed the very freedom of opportunity which the liberty of
contract is desizned to safezuard. (1935, 627) ‘

I could go on and show the implications of the group in
industry., 3Sut I may point there to the new books of A, North
Whitehead, He descriv:s the lea-ning toward a common axls outside
~the indivijual 1n 211 the processes of wdrk. In any working group
the axils 13 inside the zroun but outside any one indisidual. And
fhis leaning, a part of man's physical nature, 13 trampled dovn or
destroyed 1n meny cases by moidern managamrnt.“ .

a Let me end here this petitructe paper and only a2dd thzse

“few words, Nature 1s a bettzr teacher and mastsr then dreams of

labor or visions of capitalists, Juqkﬁ?é not to te derived from
the desires of thz masses or the interzsts of corporations but

from tae concrete functicns which we fulfill, The rightening of

our laws 1s dependent on our change of convictions about natursal

processes, My abhorrence of wishful thainkinz in the far too

&5
serious affalirs of mankind(ﬁfrned ry eyes to the nev nature bullt




around us by scisnce and the new eyes gziven us by Sclence,

I may e vrong in eﬁé%& varticular explanatlion of the phenomenon.
What I invoke 1s the method which ascertains continuity ani
¢which wouvld restore the honor of the bar at a moment when

the country feels that lawyers have nothing to offfer and are
given to the famous innocent fictlons which are not in the
category of a "regular terrible story". ' S —

No 1&der can have a poorer undgrstanding of caemistry,
physics or macnines than I do. I am a test case of = meﬁ
who 13 void of any technical skill.. If even I am living in
a caanged nature, 1f I am compelled to feel a part of a living
‘universe, then it is obvious thét most lawyers in all their
other vays of 1life have adopted this falth for zood. We cannot
live =ither in watertizht compsrtments or in wastertight depart-
ments. The same nature that 1s worshlpped by tne Jjudge when
he stews into his car must be respectzd when he sits in his
courtroom,

Natural Law empowers the organs of ihe law wita the
grzat povar that carrles authority: inner unity. Division is
the weakness of man, The interest grouvs in soclety--euployers,
ewployees, farmers,--have this advantage before the Judzes
that 23 parties they are alloved to be partial. They come into
court pleading thelr rights, their desires, thelr interests.
Plaintiff or defendant in a case they may bte, or pdﬁdﬁne#ﬁ to
the legislature, At all events, they don't wish to be objective,.
They sing thelr own pralses,and the other fellow is from their
point of view no part of their own concern. 3Stupid as thelr

‘partisan interest may look, it has the great merit of being
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whole-hearted, Our moiern soéiologists and psychaclorlsts are
maxing it their trade to_study the astoundin; mechanisxzs which
pertiz3 and interests are inventing to justlfy‘their cleins,

Al]l our wodern debunkers are so many experts in party resrs-
sentation of cases., GEetween these battlefronis tne law i3 in
aUﬁfecarious position. How can the judge dec;de when a Homeric
concert of shouting battlecries is filling the air? How can the
partiesﬂfeel that he did his twofold duty of hearing the one
side and the other side and still himself remained undivided,

whole-hearted, neutrel, superlor to passion? T he reinforcement

) /
of our pvarty struggles by soclolozists and nsychologists akﬂhﬂﬂ§f5/q

asks for a relnforcement of the moral and intellectual energles

that enable the‘Judiciary to function. Soclologists and

1Y

ancient soonlsts, AFhe party in pover makes the law!: Justice

. psychologlsts confuse power apd Justice preclsely as the
v ” M!WSO}Lﬁ?? ;

is an empty word to them. They don't see the simdle two facts
that show the exlstence of Justilce even in partles, First of
all, that a men may commit a crize and denouncé himself volun-
tarily to the autaorities of the law, This 1is not rare, thousa
it 1s rarely understcod. If 1t wsre only one 1n a thousand--
a3 1t 13 one in ten--it would vprove that the gullty one is not
convicted of his muilt by the attorney general but 1s cenvinced
of his own unrighteousness by hls own conaclence, Szconily, tast
the victor in a social sthuggle is never setisfied witn his
victory if it 1s not bzsz=d on jlustice., Any unlair victory

1s either follewed up by follles of revenge or Ly attemdts to
make up for the victor's inmjustice by certain amnesties,
mitigations, etc. The Jjustice of & case that 1s victorious

1s proved by leaving no =scar that asks for permanent rcactlons

from witain the victor's own conscilence. Out modern debunkers
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who a33ure us that they know all the seérets.of p3ychoanalytic
scars suddenly forget thelr own knowledge when-it'cdmes to
social Jjystice. ’Justice is precisely that comﬁromise betvween
partles that eradicates the real violation, the deepest scar,
and therefore ends a certain sgruggle defihitely so that the
pzszions that were kindled agalin and again may be allowed to
gulet down.

Once more, then, let us ask for the moral reinforcement
of thzt level in society that 1s entrusted to the Juizes., Being
obliged to listen to tcth side, a Jjudze 1s avt to te less

undivided within himself that the passionate and nalve parties

-before him. In fact, the judgés real contributlon to society

1s his willingness to undergo the pressure of two partles,
Whereas the maladjusted groups or classes in 3oclety remzin
undiviled in thelir self-conzciousness, the judege 1s aprointed -
for that one purpose~-due process of laﬁ. And process and
nrocedure literally means exposling the Judge to dividing

voints of view, The Jjudge undergoés the proc edure! He 1is

-divided and pulls himxself together after the dlvision was made

by the two briefs read to him by the cocunsels for pleintiff and
d-fendant. Due process of law 13 a process taking vlace in

e Jjudge or a court from stormy argument to peaceful Jjudsment,

frow division of opinion to re-union of opinion.

The deeper the division, the gresater the task to
produce re-unification or compromise which does not evade the
issue , and reaches down to the breeding-place of the passidns
displayed in the struzgle before the court of the lezislature.
Y¥hen King Solomon heard the two women talk about the child

they both claimed for themselves, what did he do? He inserted
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a short phése of lifé, he turned a phase in the legal -process
into an ect of unconscious natural reaction on the groups of
soclety vwhich shall have and keep opposite intereats, opnosite
horizons, opvosite tendencles.

Modern soclalists, sociologists, utopians are

1ike scientists who would settle dcvn in the mlist of e

human body with one purnose--to watch the dige:z:tive processes
going on between stomach, liver, kidneys, and bowels., He,
to be sure, can discover nothing but warfare of everyuody
against everybody inslide hls cave. The organs are meaning
battle, the cells are moving feroclously. The voraclty
of every party to struggle knows no bounds. This man,
after a time, will see nothing but destfuction and dlssolutlon,
and lose all falth in beeuty, peace or order. It 1is dnly vhen
he leaves the cave, lays down the microscope and reallzes
that a man stands Gefore him, with a.%%n comprehending all

i s
these atrocities of werfare, that he sees-thése (passionsjas vital
to the process of orzahized 11fe; And once he observes the unity
of the humean body, he hes 1little difficulty Judzing normalcy
and health and disease or illness. Whenevar the relative pzssicns
stil1l allow the unity of purpose, health 1s possible, Where

unity of purpose 1s definitely destroyed or obstructed, a

diszase 1s zetting hold of the system.

Judges are the orzans of soclety to obtaln unity
of vurrose between antagonistlic interests. The stupid sbcial
vhillosovher a3ees a soclal danger in any differentisztion of
Interest. He prophecieé the end of the world because here

-

are conflicts, The judge takes the opposite point of view,



He knows that neither party'is completély conscious. As a

party 1t 1is thelir businesz tc function, not to know., As long
/

as the functioning organs take orders frouz%udiciary and ﬂk&

iegislature, they are allowed to remain pzartly ignorant

uofuthe whole.

When, as today, sovhistic propagzanda and the tribe
of debunkers whispers into their ears, "The judzes are
rarties also; they are equally blingd, eéually 1gnorant",
something has to te done to pﬁt the bar on a candlestick
azaln, Yes, we shall say, the Jjudge is passionate, His
pas3ion is for process, He will move heaven and earth to
get you for a lock out of you ‘winézs. He will dig up =211

that 1s common to you and him, so that he might convince

you that he heers and undersatands your‘plea perflectly, and

. in order to do so, In order to re-establish your cenfidence,

he appeals to the world outside soclety and to the common
faith thst you have in nature, Eortunately, here are things
outside our cwn makine. 3ociety and laws are man-made, by
own decision which I am going to meke in half an hour will

be man-made., But by these thirty minutes we are 1n a rez2lun

of a particvlar quality. This reelm 1s a vhase of suspension
of Judguwent, of detachmert from socisty, of lockinz ovt of

the window. These thirty minutes occur again end ezain during
any due process of law, TIhey are the respite frowm socisl con-
ventions granted to all those involved in the process of thé
law, It 1s on this resplte that we shall concentrate our
efforts, For thils is the time ﬂgkt;kamen's souls, In theée
thirty mlnutes we either rezain unity of purvose or ve succumb

to the passions of parties, These thirty mirutes must clszn
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~our lungs of the carbon acld left by your violent speeches.

We must ta¥e 1n & breath of fresa moral air. ¥e must get a

fresh inspiration that overcomes your pcison-gas. And the judze,

turninz to the plaintiff and defendant, solemmly says:'"Turn
about where you can't see sach other, where you don't stgre

at each other, wheré both you eyes look into the sawe directlon,
I shzl1l Joln you and by lcoking all three into one new direction
outside this courtroom for a moment, ycu will =ive ms strength

for my decision, my restoration of psace. You will support my

conviction that unity of purvose 1s by no means lmpossible

becasuse intersists are irreconcilable, This is the caaracter of
interssts, The case does not rest with interests. It rests with
right and wrong. Interesﬁs and pover, and complaints and desires
‘afe the helpless fragments which never harmonlze, Rigﬁt and Wrong,

on the other hznd, are the sclssors that adjust these fragmentery

elenents of social 1ife into a relatively natural unit."
The strengthening of the judge for regalnimhls own
[

undivided unity is the purpose of Hatursl Law., belnz exposed

to the hecaring of both sides, the judre is tempted to 32y to

one party:"You are rizhat," to the other party:"You are rizat,"”
and tc the flrst part’y that will exclalm: "But, Judre, we cannot
both be right!", the poor wretch will smilingly sey: "In that

you =re rigat, too." This farce of the judge seems the fate

wnde, ha e, of The

of the ter todey-as@ms(sopalsts of all colors, It is agzalnst
‘the divisicn within ths bar's own thinking that the remedy of

a natural philosopay was discovered. Nature restores to her
children a coxmon ground waen/Soclety destroySt it too completely.
Any man divided within himself is doomed. The united soul 1s

alvays victor over the schizoparenlc weﬁgess. A bar vwhuhis

winlal
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in sarnezt with all the facts of thelr creed ani which Integretes-
their netural a2 theilr social beliefs honestly, 1s invigoeiltle,

But cuotinz two gods of nature--one of dynamic nature for one's

— | eeee———————

autcmobile, and one of static nature for ons's legel deciszion--
—_—

i1s immoral and will lead to complete.moral treskdown,

——

S

The erisis of the merely positive law is universal,.-
But now, we have gained the understanding why positivism , for the
Eragic interval between 1865 and 1933, could reject its referees, Natura:
—au. .

The new scientific concepts during that period, overthrew the old
imagery and terminology of nature. Elgteenth century nature was so
unlike modern physics that the appeal to the obsolete nature became
obsolete, too. , k
|
|
!
|

As Boon , however, as the modern layman 1s instilled with the
new concepts of natural science, this hiatus is over, Nowadayy, the
- popltivists of the law are facedwith an insight into nature compared
to which their own positive laws look ﬂpndul archaic and isolated,
Posltivism is jJustice out of context. Vlatural law ig justice within
a context which is much larger than human society, Mhich is universal,

: |
Af and in as far as the ancients sometimes did contrast physis and i
nomos, nature and law, they never forgot that physis embraced and :
comppehended and contained within itself the laws of the cities, Hence
it would be a total misunderstanding to say that law and nature, in &R
Greece, ever were mutuslly exclusive . Yet, this nonsense, has been
derived from the an@fients in the logic of legal positivism for
the last decades, No wonder that laws now are written, which have
no relation to justice bmt scorn  justice in the mere external form
of legality, This tyranny ef the legallity of the secretaries, the
mittlere Beamten, 1s the horror of the Hitler Regime, It is the end of
Justice. Nature compnﬂcnds the positive lasw of soclaty. What we
know or bellieve of nature determines our laws, And 1t looks as if
nature and soclety ma¥;qome to terms about the livimg , fluid, pase
sing character of mam's lesbor in soclety , end thereby rescue man's
lasting cuglities from destruction,

I ' - 31. 21955

Lieber Herr Thieme, Diesen Vortrag von 1938 schicke ich en als
‘depositum fidei, Ich habe erst jetzt die Anzeige von dem /erleumder
Schiénfeld gelesen, und wundere mich doch,dass eine anstaendige Zts
solche Légen zullsst, Sie konnten doch vbn ihm dgn Nachweis verlan
gen,. dass,_ ich so unmbglipgpa behaupte, wie dass fegel echt habe,
ich aber ﬁegelianer seil Schon das Motto meines Buches wiaex{egt ihn
doch, Nirpgends steht ein Wort, dass ich meine Methode in Blchern
lingst dargelegt, dass 3ich 1938 siebenhundert Seiten zum Themsa auf
Eﬁgliach gefiruckt, dass ich 1931 dies Buch zuerst vertffentlicht.
ennen Sie also das sine dem Niveau Ihreg Zétschrift genlige tuende
Anzelge,? Stutz hat nie gezbgert, seinen Hezensentem dle hdchstem. ,

Massstaebe aufzuzwingen, wemnn - - er wollte, Weshplb wollten Sie.: .
Nicht 777 Thr Lt E§«A1ﬁlﬂlizi :




Freidburg, 2. Mai 1955.

Lieber Herr Rosenstoeck! 7
Nehmen 8ie Dank fir Ihren schbnen Naturrechts-vprtrag, der -
mir.lhren Standpunkt um vieles klarer maeht. Er erreicht mich
in einem #ugenbliek, WO ich ganz stark mit anlerer Arbeit be-

schiftigt bin, soda8 ioh ihn erst einmal auf die Seite legen

" muB. Aber ich wollte Ihnen dooh gleioh sagen, daf mich Ihre

,ﬂ'zRq,%6495W>Vbrwﬂrfe wegen der Schonfeld'schen Rezension sehr betriibt

?15A~”‘_”07; haben. Zwar bin ich dafilr garnicht zustdndig - wie auf der

,'

;’hwd”

_%4@»”

"

. Nivsan unserer Zeitschrift nicht Gentige tue. Ist ein Motto be-

Rilokseite des Titelblatts zu lesen, fallen die Besprechungen.

in das Ressort von Herrn Bader, und ich habe diess wie alle

anderen erst zu G3sicht bekommen, hlé sie ldngst geesotzt %dr.

Ahver ici mdchte mich doch fiir die Zeitschrift wehren, zumal

8ie mir ausgerechnet Ulrich Stutz als Muster vorhalten, Uber

den 8ie 3lch so oft beklagt haben. War er nicht fur die Platz- ;~
hoffsche Rezension verantwnitlich? Man kenn gewif gegen diejenige |

von Bchdnfeld vielerlei einwenden, echwérlich aber, daB sie dem

welskriftig fiur den Inhalt eines Buehs? Und ist .es Pflicht des
Rezensenten, dessen Vnrgeschirhte daerzulegen? Uber dieses alles
kann man wohl verschiedener Auffassung sein, und auch dariiber,

wie Hegel zu verstehen, und wer ein ,Hegelianer" ist. Deshalb

von ,Verleumduns" zu sprechen, ist Aoch wohl nicht angingig. Ica

begreife, da8 dis Rezsnsion nach dem vorangegangenen Briefwechsel

'
/

eine Enttduschung war; man konnte sie dearnach wirklich nicht er-
warten; es wire nach den tieferen Grilnden zu fragen fir diese
Folge der Ereignisse. Andererseits ist mit der Kaitik aber aueh

wiejer so viel Anevkennung‘verbunden - sie ist ein Gespréeh zwi-

sohen zweim Auto=3n von hohem Rang und wére anders garnicht mbg-

lich gewesen - daB sie auf den Unbeteiligten ganz anders gewirkt

.hat, als auf den Betroffenen, Und’endlioh:-ihr UrhaberAist ein

- schwer kranker Emgritusé_Lassgq~wirAihn,in'Frieden! Ihr




